
Please note, we are yet to have sight of the final
SIs and they are not available in the public
domain at this stage. We will, in accordance with
the protocol, advise you when the final SI is laid
and advise you as to whether the final SI is in
keeping with the terms of this notification.

Gillian Martin MSP 
Convener of the Environment, Climate Change & 
Land Reform Committee  
Scottish Parliament 
Edinburgh
EH99 1SP 

___ 

10 February 2021 

Dear Gillian, 

THE AIR QUALITY (LEGISLATIVE FUNCTIONS) (AMENDMENT) REGULATIONS 2021 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 

proposals by the Scottish Ministers to consent to the making of UK secondary legislation 
affecting devolved areas arising from EU Exit. 

That protocol, as agreed between the Scottish Government and then Parliament, 

accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 4 November 2020 and 
replaced the previous protocol that was put in place in 2018. 

I attach a Type 1 notification which sets out the details of the SI which the UK Government 
proposes to make and the reasons why I am content that Scottish devolved matters are to 
be included in this SI. Please note, we are yet to have sight of the final SI and it is not 

available in the public domain at this stage. We will, in accordance with the protocol, advise 
you when the final SI is laid and advise you as to whether the final SI is in keeping with the 
terms of this notification. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee. 

I look forward to hearing from you by 10 March 2021. 

http://www.lobbying.scot/


 
SI NOTIFICATION: SUMMARY 

Title of Instrument 

The Air Quality (Legislative Functions) (Amendment) Regulations 2021 

 

Proposed laying date at Westminster 

25 February 2021 

Date by which Committee has been asked to respond 

10 March 2021 

Power(s) under which SI is to be made 

Section 8(1) of, and paragraph 21(b) of Schedule 7 to, the European Union (Withdrawal) Act 

2018. 

 

Categorisation under SI Protocol 

Type 1 

 

Purpose  

The Air Quality (Legislative Functions) (Amendment) Regulations 2021  (the Regulations) will 

make minor and technical amendments to Regulation (EC) No 166/2006 concerning the 

establishment of a European Pollutant Release and Transfer Register and amending Council 
Directives 91/689/EEC and 96/61/EC (the EPRT Regulation).  
 

The Regulations will amend the European Pollutant Release and Transfer Regulation which is 

retained direct EU law. Amendments had already been made the EPRT Regulation by the 

Environment and Wildlife (Legislative Functions) (EU Exit) Regulation 2019 (the 2019 

Regulations) . The Regulations are being made to correct deficiencies in the retained direct 

EU law. The amendments made by regulation 4(2) and (4) of the 2019 Regulations no longer 

work given the subsequent amendments made to Articles 8 and 18 of EPRT Regulation by 

Regulation (EU) No 2019/1243. The Scottish Parliament had already consented to the 

amendments in the  2019 Regulations and the effect of the 2019 Regulations is not being 

changed. 

Other information 

Although air quality is a devolved area, the changes relate to policies and other procedures 

which are currently exercised on a joint UK basis for reasons of practicality, efficient use of 

resources and ease of collaboration.  It is in the interests of stakeholders for this joint 

approach to continue. 



SG Policy contact:  

Peter Reid Peter.Reid2@gov.scot  

 

 

 



NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Air Quality (Legislative Functions) (Amendment) Regulations 2021 

 
Is the notification Type 1 or Type 2 
 

Type 1 

 
Brief overview of the SI (including reserved provision) 
 

The amendments made by the Air Quality (Legislative Functions) (Amendment) 

Regulations 2021  (the Regulations) will make minor and technical amendments to 
Regulation (EC) No 166/2006 concerning the establishment of a European Pollutant 
Release and Transfer Register and amending Council Directives 91/689/EEC and 
96/61/EC (the EPRT Regulation). Although air quality is a devolved area, the 

changes relate to policies and other procedures which are currently exercised on a 
joint UK basis for reasons of practicality, efficient use of resources and ease of 
collaboration.  It is in the interests of stakeholders for this joint approach to continue. 
 
 
Details of the provisions that Scottish Ministers are being asked to consent 
to.  
 

The Regulations will amend the EPRT Regulation which is retained direct EU law. 
Amendments had already been made the EPRT Regulation by the Environment 
and Wildlife (Legislative Functions) (EU Exit) Regulation 2019 (the 2019 
Regulations). The Regulations are being made to correct deficiencies in the 

retained direct EU law. The amendments made by regulation 4(2) and (4) of the 
2019 Regulations no longer work given the subsequent amendments made to 
Articles 8 and 18 of EPRT Regulation by Regulation (EU) No 2019/1243. The 
Scottish Parliament had already consented to the amendments in the 2019 

Regulations which were  notified to the Scottish Parliament 
ECCLR_20181127_SI_Environment_and_Wildlife_Notification_IN.pdf 
(parliament.scot)  
The effect of the 2019 Regulations is not being changed. 
 
Summary of the proposals  
 

The EPRT Regulation establishes an integrated pollutant release and transfer 

register in the form of a publicly accessible electronic database and lays down rules 
for its functioning, in order to implement a UNECE Protocol, and to facilitate public 
participation in environmental decision-making.  
 

The Commission had the power to: take measures to initiate reporting on releases 
of relevant pollutants from diffuse sources, where no data exists; adopt guidelines 
for the monitoring and reporting of emissions; submit a proposal for a questionnaire 
for reporting by Member States; and amend technical Annexes to the EPRT 

Regulation in light of scientific and technical progress or international agreements.  
 

https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_20181127_SI_Environment_and_Wildlife_Notification_IN.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_20181127_SI_Environment_and_Wildlife_Notification_IN.pdf


The functions in the EPRT Regulation were transferred to the Secretary of State by 
the 2019 Regulations. However, most of these functions can only be exercised with 
the consent of the Devolved Administrations. The consent provision maintains the 

current system whereby the UK reports information that is provided by SEPA. This 
avoids the need for an extra administrative exercise by the Scottish Government or 
SEPA. 
 

SEPA is also responsible for the compilation of the Scottish Pollutant Release 
Inventory, which Scottish Ministers consider is a more comprehensive dataset than 
is provided in the EPRT Register. As such, the EPRT Register information is a 
subset of that which is already separately available in Scotland and this will continue.  

 

Due to amendments to the EPRT Regulation made by Regulation (EU) No. 
2019/1243 (paragraph V.4 of the Annex), the Regulations will re-state articles 8.3 
and 18 of the retained EU law version of the EPRT Regulation to ensure that 

transfers of functions from the Commission are the same as the transfers 
previously effected by the 2019 Regulations. The result is that, as before, the 
functions of the Commission under Article 8.3  transfer to the ‘appropriate 
authority’, being either the Scottish Ministers or the Secretary of State with the 

consent of the Scottish Ministers. The appropriate authority will be able to make 
regulations regarding reporting on releases of relevant pollutants from one or more 
diffuse sources of the purposes of the EPRT Regulations. The function of the 
Commission under Article 18 to amend the list of pollutants in Annex II, as before, 

transfers to the Secretary of State (with no consent requirement, but for the 
purpose of making regulations only for the whole of UK).  
 
 

 
Does the SI relate to a common framework or other scheme? 
 

The SI relates to the air quality common framework. 

 
Summary of stakeholder engagement/consultation 
 

We have written to our stakeholders setting out the general approach we are 

taking to correcting deficiencies in environmental legislation and we were in regular 
contact with all our stakeholders as we moved  towards the end of the 
implementation period.  However, these measures are aimed solely at preserving 
the functioning of the law as it stands at present and, therefore, we have not 

undertaken any engagement, or any formal consultation, about these specific 
amendments. 
 
A note of other impact assessments, (if available) 

 

On the basis that these amendments do not result in any policy changes, no 
impact assessment has been prepared.  
 

 



Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 

Scottish Ministers consider that consenting to the Regulations is the most effective 
and transparent way to make changes to address minor deficiencies which require 
a UK wide approach.  
 

Intended laying date (if known) of instruments likely to arise 
 

25 February 2021 
 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Ministers’ proposal to consent, why not? 
 

Yes.  

 
Although the instrument has will be on laid 25 February, we do not expect it to be 
debated until later in the year. In line with other similar instruments, we will work 
with Defra to ensure the instrument is not debated at Westminster until the Scottish 

Parliament has considered this notification. 
 
Information about any time dependency associated with the proposal 
 

None. 
 
Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal?  

 

None. 
 
Any significant financial implications? 

 
None. 
 
 

 
 
 
 

 
 
 

Lead Official:  Peter Reid 

Environmental Quality & Circular Economy 
01312444533 
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